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Medicaid Planning with Spousal 
Annuities Tips and Traps
By Jane M. Fearn-Zimmer, Esq., LL.M.

Purchasing a Medicaid compliant annuity is often a viable planning strategy for the 
healthy spouse who will remain at home, but may not always be the best !t for your 
married client.

Medicaid annuity planning is a relatively complex and in"exible crisis spend down 
option. Once the annuity contract has been accepted, the strategy cannot be undone. 
#e term, timing and payment amounts must be correctly computed. Before rec-
ommending a Medicaid compliant annuity purchase, simpler spend down strategies 
should be evaluated for suitability.

Alternatives to a Medicaid annuity plan. If this is a !rst Medicaid option, the 
community spouse and the institutionalized spouse should consider spending down 
excess resources by purchasing an irrevocable burial, a new car or home for the 
community spouse, paying o$ the mortgage or home equity line of credit, capital 
improvements or repairs to the home, and paying privately for care, especially if the 
institutionalized spouse seeks admission to a long term care facility with an admis-
sions policy requiring a period of private pay or “key money.” Clients with heavy 
credit card debt often want to pay it down, but they may need liquidity or care more 
than a good credit rating.

When is a Medicaid spousal annuity suitable? Medicaid annuity planning can 
be a suitable way to spend down excess resources where the community spouse has a 
low income, and could not a$ord to remain in the community with the maximum 
community spouse reserve allowance applicable in her state. It may also be appro-
priate where both spouses have low income, the institutionalized spouse’s income 
is insu%cient to satisfy the monthly maintenance needs allowance for the healthy 
spouse, and the County Welfare O%ce is exacting in its review of applications to 
increase the income of the community spouse through a set aside of assets to fund an 
expanded monthly maintenance needs allowance for the community spouse. It may 
also be a good !t where the “healthy” spouse anticipates entry into long term care 
herself, and will need an extended period of private pay. It also can be used to cure 
gifting or !nancial abuse to the institutionalized spouse or the healthy spouse during 
the Medicaid lookback period.

What should you communicate to the client? Clients need to know that while 
Medicaid annuities are currently working, there is always a risk that current federal 
law (or state Medicaid policy) could change. #ey should know that there are typi-
cally fees and that the annuity itself is likely not a suitable investment for any purpose 
other than expediting Medicaid eligibility. #ey should also understand the Medicaid 
estate recovery process if the annuitant dies during the annuity term.
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What must be done before purchasing a Medicaid 
complaint annuity? Once the annuity contract has been 
accepted, and your state’s “free look” period has run, the 
annuity contract will be irrevocable and cannot be undone. 
#erefore, take care to avoid a Medicaid denial for failure 
to provide all the documents required to establish your cli-
ent’s eligibility for Medicaid. Gather all the documentation 
you are going to need to submit a completed Medicaid 
application. If your County Welfare O%ce requires 5 years 
of bank records, make sure you have them. If there was a 
pattern of prior gifting, then get copies of all the checks as 
to which the payees are not clearly evident from the bank 
statements. If there is a pattern of large cash withdrawals, 
verify what happened to the proceeds of those withdraw-
als. Old people have !nancial patterns and you can often 
demonstrate their habits in handling cash with a little cre-
ativity. Talk to your clients and !nd out what they used 
the cash for. Did they keep a log? Write notes to track cash 
purchases in a notebook or their checkbook register? Did 
they use cash to buy their groceries, or to have breakfast 
with their buddies at the diner? Are they crossing a bridge 
with a toll to go to a gambling establishment? Can they 
produce 1099-MISC’s for their gambling losses from the 
casino that taxable year? Listen to your client to discern 
the pattern.

Next, order the clinical examination for Medicaid. Plan 
ahead for the possibility that your County O%ce on Aging 
may have di$erent procedure with conditional approval 
due to the COVID-19 pandemic.

Gather all the information you will need to complete 
the annuity purchase forms. #is will include the social 
security number of the annuitant, the names, addresses 
and social securities of the contingent remainder bene!-
ciaries. If the annuity contract will be signed by an agent 
under a general durable power of attorney document, do 
you have the power of attorney document?

Plan ahead for pitfalls that may interrupt the timing 
of the annuity purchase. Know your state’s “free look” 
period and plan accordingly. In my home state of New 
Jersey, there is a ten day rescission period set by law, and 

that period will not be waived unless a waiver is already 
provided for in an annuity contract pre-approved by the 
state’s Department of Insurance and Banking. #at means 
my client’s annuity delivery receipt will have to be signed 
by the client and back in the o%ce of the company issu-
ing the annuity by no later than the 17th or 18th of the 
month prior to the month of the annuity’s !rst payment 
date. #at also means that my client has to have signed 
the annuity contract and remitted or released the payment 
no later than the 15th of each month, provided that the 
annuity company is using an electronic delivery portal or 
secure email or facsimile to transmit the contract. If you 
are purchasing a Medicaid annuity with quali!ed funds in 
a custodian to custodian transaction, !nd out in advance 
whether the !nancial institution from which the funds will 
be withdrawn requires a wet signature on any withdrawal 
requests before releasing the funds for the annuity pur-
chase to the receiving custodian.

You should also check all the !nancial account bal-
ances and !ne tune the spend down plan. Double check to 
ensure that there was no winning lottery ticket, no inheri-
tance, tax refund or gift from another family member and 
be sure to reconcile all outstanding checks, or any other 
factor which could increase the account balance, placing 
the prospective Medicaid applicant above the resource 
threshold again.

It is a good idea to con!rm that the community spouse 
who is purchasing the annuity has an existing checking 
account in her name only or if not, sets up a new one. 
You will want to have the bank routing number and the 
checking account number for the annuity application. 
#is avoids unnecessary telephone calls from the client 
asking why she hasn’t received the check yet, and keeps 
your elderly client safe from venturing outside in inclem-
ent weather to deposit the check when it does arrive.

If your state uses Miller Trusts (also know as Quali!ed 
Income Trusts), has one been established and funded by the 
institutionalized spouse? Have only appropriate sources of 

Continued on page 4
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New Macpac Report Augers Changes to the Medicaid Programs
By Jane M. Fearn-Zimmer, Esq., LL.M.

The annual report of the Medicaid and CHIP Payment 
and Access Commission (MACPAC) has been released to 
Congress State and federal Medicaid dollars flow directly 
to the medical care and service providers and through 
those provides indirectly into the economy. and focuses 
on the role Medicaid play and/or should play in addressing 
systemic ethic and racial disparity in the delivery of health 
care services. This year’s report examines the challenges 
of improving Medicaid’s responsiveness during economic 
downturns; (2) addressing concerns about high rates 
of maternal morbidity and mortality; (3) reexamining 
Medicaid’s estate recovery policies; (4) integrating care for 
people who are dually eligible for Medicaid and Medicare; 
and (5) improving hospital payment policy for the nation’s 
safety net hospitals.

Federal law requires state Medicaid programs to seek 
recovery from the estates of certain deceased beneficiaries 
for payments for long-term services and supports (LTSS) 
and other services. The Commission recommends return-
ing to prior law, making estate recovery optional, rather 
than mandatory. It also recommends allowing states that 
cover LTSS under managed care to pursue recovery based 
on the cost of services where it is less than the capitation 
payment paid to a managed care plan; and directs the 
Secretary of the U.S. Department of Health and Human 
Services (HHS) to establish minimum hardship waiver 
standards, including a minimum estate value threshold 
for estate recovery. The Commission’s report also recom-
mends that a unified Medicare/Medicaid system be imple-
mented for the dual eligible population.

The report contemplates a broad expansion of the pur-
pose of Medicaid payments to encompass not only the 
financing of a health care “safety net,” but also an agent of 
change to stimulate fiscal growth during economic down-
turns. State and federal Medicaid dollars flow directly 
to the medical care and service providers, and indirectly 
through expenditures, investments and tax payments 
by the providers back into the economy. The Committee 
advocates statutory amendments necessary to trans-
form the federal Medicaid financing formula into an 
automatic, countercyclical economic stabilizer and fiscal 

stimulus agent. In the Committee’s view, this is necessary 
because the states’ Medicaid programs are funded from 
both state and federal sources. Medicaid enrollments typi-
cally increase during an economic downturn, which tend 
to strain state coffers. The Medicaid financing formula 
currently in effect utilizes an annual adjustment in the 
federal-state financing formulas, under which the federal 
funding component cannot be increased rapidly in the 
face of change without affirmative government action. 
The Medicaid financing formula also lacks a mechanism 
for increased federal contributions to stimulate growth 
during a national recession The Committee recommends 
amending federal law to provide an automatic Medicaid 
countercyclical federal financing mechanism. Under the 
Committee’s recommendation, services and population 
groups that receive special services rates, that are capped 
or receive special matching payments (i.e., disproportion-
ate share hospital payments and territories) would not 
be covered under the proposed countercyclical funding 
mechanism.

Apparently, elder law attorneys are highly effective, 
because the Medicaid estate recovery rate is estimated 
at only approximately 0.55 percent of long term sup-
ports and services (LSS) fee-for-services. The Committee 
also proposed changes to the Medicaid estate recovery 
rules. The Committee recommended amending federal 
law to make Medicaid estate recovery optional in circum-
stances where it is now required and/or to permit states 
to recoup the actual cost of services provided under man-
aged care arrangements if that cost of the services pro-
vided to the Medicaid recipient is lower than the capitated 
rate made to the managed care plan. The Committee also 
recommended the establishment of national standards 
for hardship waivers under the Medicaid estate recovery 
program. The Committee proposed that states should not 
be allowed to pursue Medicaid estate recovery for any 
asset that is the sole income producing property of the 
Medicaid beneficiary’s survivors or for homes of modest 
value. Noting that the state of Georgia has a minimum 
cost-effectiveness threshold of $25,000, the Committee 
also recommends disallowing Medicaid estate recovery 
for estates below a specific monetary threshold, which the 
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income been deposited into the QIT? Have only appropri-
ate withdrawals been made?

As to quali!ed retirement annuities, be sure your cli-
ent understands that they are not to withdraw funds out 
of their tax-quali!ed account themselves; that the quali!ed 

retirement annuity purchase will be funded with a direct 
custodian to custodian transfer, not a tax-free rollover in 
which the client receives the quali!ed account withdrawal 
proceeds and re-deposits the funds to the !nancial institu-
tion issuing the quali!ed annuity within a 60 day period. 
#is is important to avoid taking more than one rollover 
per calendar year, which would generally result in a taxable 
transaction.

Committee did not define, but left to be set by Congress or 
the Secretary of the United States Department of Health 
and Human Services.

The Committee identified dually eligibles beneficia-
ries (i.e., the estimated 12.3 million individuals enrolled in 
2019 in both the Medicare and Medicaid programs) as a 
diverse group in terms of age, complexity of chronic medi-
cal conditions, cognitive impairment levels and physical 
and mental health, and tending to have higher service 
rates and per capita rates than individuals enrolled only 
in the Medicare program. The report notes that dual eli-
gibles were at greater risk during the COVID-19 pandemic; 
between January 1 and November 21, 2020, of the nearly 
2 million COVID-19 cases in the Medicare population, 
approximately 40% were dual eligibles and those individ-
uals experienced higher rates of hospitalization than those 
enrolled only in the Medicare program.

While Medicare is the primary payor of acute and post-
acute care services, for dual eligibles, Medicaid provides 
a source of payment for Medicare premiums and wrap 
around coverage for the services not provided for through 
Medicare. The MACPAC report notes the need to incen-
tivize efficiency and proposed new models for a unified 
model of health care delivery which aligns delivery, pay-
ment and administration of Medicare and Medicaid ser-
vices. One model prosed is that of a Medicare-Medicaid 
Plan (MMP), under which dually eligible individuals may 
enroll in a single plan providing seamless health care. Nine 
states are currently using this system, which controls costs 
through jointly negotiated prospective monthly payments 
for both Medicare and Medicaid services at capitated rates 
for Medicare Parts A, B and D services under the plan, with 
a percentage reduction (of up to 6 percent annually) based 
on the anticipated savings under the integrated plans. The 
capitated payments to the MMPS’ may be subject to fur-
ther reductions based on quality concerns.

The second unified Medicare Medicaid plan model 
proposed is that of Medicare Medicaid Advantage Special 
Needs Plans, referred to as dually eligible SNP’s or 
D-SNP’s. Under the Medicare Improvements for Patients 
and Providers Act (MIPPA) of 2008, D-SNPs are required 
to hold a contract with the Medicaid agency of any state 
in which the D-SNP operates. Through such MIPPA con-
tracts, states can require D-SNPs to offer an aligned long-
term service and supports (LTSS)/managed long-term 
services and supports (MLTSS) plans and can require any 
MLTSS plan operating within that state’s borders to offer 
a companion D-SNP plan. Mechanisms for intra-plan 
information sharing are in place in the cases of hospital 
or skilled nursing facility admissions. There are also highly 
integrated dual special needs plans that cover at least 
some Medicaid benefits or provide a companion MLTSS 
plan, a behavioral health organization, or a Medicare man-
aged care organization that covers behavioral health ser-
vices to full benefit dual eligible beneficiaries, although 
some states’ plans carve behavioral services out of the 
capitated rate and provide such services through another 
plan.

The report also considers the Program of All-Inclusive 
Care for the Elderly Model (PACE). PACE programs receive 
separate capitated payments from Medicare and the state 
Medicaid plan in exchange for delivery of wrap around ser-
vices and supports to PACE enrollees, most of whom are 
dual eligibles.

The report explores design considerations for a unified 
plan and proposes that an integrated Medicare/Medicaid 
health care delivery system would present a lower risk of 
poor health outcomes associated with ineffective care 
coordination between programs and refers to the delivery 
of services through the present dual coverage system as 
fragmented. This will be the subject of a further report due 
for release by the Committee in June 2021.

Continued from page 2
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What factors should be considered in computing 
the principal annuity amount? Compute the principal 
amount of the annuity based on the amount of excess 
resources that are not otherwise being spent down, the 
broker’s fees, the amount of income needed by the annu-
itant (and by the institutionalized spouse if the annuity 
purchase is intended to cure an anticipated Medicaid pen-
alty period), and the private pay rate for any care needed 
by the institutionalized spouse.

What factors limit the annuity’s term? #e annuity’s 
term must be consistent with the annuitant’s actuarial 
value life expectancy (AVLE), meaning that the annu-
ity term cannot exceed the annuitant’s AVLE computed 
according to standardized tables. Generally, the state may 
use the Social Security Administration’s (SSA) actuarial 
tables to compute the annuitant’s AVLE based on their age 
and sex, or the state may adopt a di$erent methodology 
in its state Medicaid plan. My home state of New Jersey 
uses the SSA’s actuarial life expectancy tables. #is makes 
it easy to compute the AVLE for the annuitant using the 
online calculator for retirement and survivor’s bene!t: life 
expectancy on the SSA website.

In setting the annuity term, consider that the state will 
be named as the !rst remainder bene!ciary to the extent 
of any Medicaid lien. #e goal will be for the annuity 
term to run before the annuitant’s death, to ensure that 
the annuity payments passes outside the estate of the 
Medicaid applicant and is not subject to recoupment 
through Medicaid estate recovery. But the term should 

not be shorter than a period of approximately eighteen 
months and as a practical matter, many companies will 
not place shorter term annuities. See Zahner v. Secretary, 
Pennsylvania Department of Human Services, [802 F.3d 
497 (3d. Cir. 2015)].

While there are no absolute guarantees, if the com-
munity spouse is relatively healthy, you should consider 
whether a longer annuity term makes sense to avoid the 
loss of a minimum monthly maintenance needs allowance 
funded with the income of the healthy spouse.

Purchasing the Medicaid compliant annuity. #e 
non-quali!ed Medicaid compliant annuity contract must 
be irrevocable, non-assignable, non-transferable, must 
provide for equal monthly payments with no balloon pay-
ments and must name the state Medicaid agency as the 
!rst remainder bene!ciary on the annuity contract to the 
extent of any Medicaid lien. Check the annuity term and 
payment amount as well as the language of the annuity 
contract upon delivery.

Final Steps. Be careful to have your client sign the 
delivery receipt and send it in to the broker right away. It is 
also very important to !le the Medicaid application timely 
in the calendar month in which the annuity contract is 
purchased, to avoid a denial of the Medicaid application 
for excess resources. Reconcile all the checks and if it is not 
obvious from the bank statements that the Medicaid appli-
cant is below the countable resource threshold, provide a 
spreadsheet to the County Welfare O%ce showing how the 
outstanding checks were reconciled.

KEEPING CURRENT

Pennsylvania’s Act 12 of 2019 
Discontinuing Monthly Cash Benefit 
Upheld
Weeks v. Department of Human Services of the Commonwealth 
of Pennsylvania, No. 409 M.D. 2019 (Pa.Cmmwlth., 
March 24, 2021). #e Commonwealth Court dismisses 
the amended class action petition challenging Act 12 
of 2019, eliminating the general assistance cash bene!t 
but continuing the general assistance medical assistance 
program.

Act 12 discontinued the monthly cash bene!t (rang-
ing from $174 to $214 monthly) as of July 31, 2019. #e 
law also contained a hospital assessment to raise revenue to 
enhance the !scal health of the medical assistance program.

#e original petition for review was !led in July, 2019, 
on behalf of three individual petitioners and a class of 

11,844 Pennsylvanians receiving the cash bene!t at that 
time. #is petition alleged that Act 12 violated the “single 
subject” requirement of the Pennsylvania Constitution 
and sought to enjoin the termination of the cash assistance 
program. With respect to the original petition, the state 
supreme court ruled that Act 12 did not violate the single-
subject requirement because it pertained to unifying and 
su%ciently narrow subject. #ereafter, the amended peti-
tion was !led.

#e Pennsylvania Commonwealth Court dismisses the 
amended petition. #e court rejects the contention that 
Act 12 violates the single subject rule. #e prior decision 
was not a decision on the merits on the single subject 
issue; however, the Supreme Court’s analysis is compelling 
and must be considered. In addition, the commonwealth 
court concludes that Act 12 as a whole pertains to the 
basic necessities of life to low-income individuals and to 
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providing medical assistance to medically needy persons. 
#e amendments to the original bill did not change its 
original purpose.

#e court also rejects the contention that the !nal title 
of the bill (which was changed from the original title) was 
deceptive and failed to give adequate notice of the bill’s 
subject, because it did not explicitly state that it was elimi-
nating the cash bene!t assistance program. In rejecting this 
contention, the court notes that the !nal title contained 
the following language: “An Act … further providing for 
de!nitions, for general assistance-related categorically 
needy and medically needy only medical assistance pro-
grams, for the medically needy and assistance…” #e 
court concludes that this title did not deceive.

For the full text of this decision, go to: http://business.cch. 
com/elr/Weeks_0421.pdf.

State Medicaid Agency’s Claim Must Vest during 
A Medicaid Beneficiary’s Lifetime for Federal 
Anti-Lien Protections to Apply under Florida 
Medicaid Statute

Cabrera v. State of Florida, Agency for Health Care 
Administration, No. 1D18-755 (Fla. Dist. Ct. App., 1st 
Dist., March 26, 2021). #e Florida appellate court a%rms 
the dismissal of appellant’s petition seeking to limit the 
Florida Medicaid lien repayment amount under Arkansas 
v. Department of Health and Human Services v. Ahlborn, 
547 U.S. 268 (2006) to the portion of the wrongful death 
settlement allocable to past medical expenses.

#e plainti$’s decedent was severely injured and died 
the day after the accident as a result of injuries as a passen-
ger in a motor vehicle accident. #e vehicle in which she 
was a passenger was rebuilt without passenger side airbags. 
Her injury related medical care.

Cost the sum of $86,491 and was paid for by Florida’s 
Medicaid program. #e agency asserted a medical lien for 
this amount under the Florida statutes.

A wrongful death action against the drivers and the 
companies involved in rebuilding and selling the car with-
out the passenger side airbags was settled for the sum of 
$140,000, the total of all the policies’ limits. #e Agency 
asserted a right to recover the sum of $51,838.61 on its 
lien under the statutory formula. Appellant challenged this 
amount, asserting that the lien should be reduced to the 
sum of $4,039.17 under Arkansas Department of Health 
and Human Services v. Ahlborn, [547 U.S. 268 (2006)]. 
#e agency disagreed, contending that the opportunity 
to rebut the medical expense allocation under the Florida 
statute under Alhborn was unavailable where the Medicaid 
recipient was deceased.

#e administrative law judge dismissed the petition, 
concluding that petitioner could not reduce the Medicaid 
lien amount because his daughter was deceased when the 
settlement for third-party bene!ts was reached; therefore, 
the federal anti-lien provisions do not preempt the Florida 
Medicaid lien statute.

#e appellate court notes that the federal anti-lien 
provision states that no lien may be imposed against the 
property of an individual prior to his death on account 
of medical assistance paid …” #e appellate court a%rms 
because neither the federal anti-recovery provision nor the 
forced assignment provision allows the appellant to dis-
pute the amount designated as recovered medical dam-
ages under the Florida Statute sec. 409.910(17)(b). #e 
anti-recovery provision does not apply to limit the state’s 
recoupment of medical costs from liable third parties.

For the full text of this decision, go to: http://business.cch. 
com/elr/Cabrera_0421.pdf.

Child Support Not Reduced By SSI Benefit or 
Special Needs Trust Funds

Wright v. Wright-White, Nos. 2190669, 2190707 (Ala. Civ. 
App., March 26, 2021). In a decision which will be published, 
Judge Moore, on behalf of the Alabama appellate court, 
a%rms the trial court’s ruling that the father of a severely 
disabled adult child cared for exclusively by his mother was 
responsible for increased child support to cover the cost of 
4 days monthly of respite care. #e court a%rms the trial 
court’s declination to award attorney’s fees to the mother.

#e parties are the divorced parents of a 26 year old 
son severely disabled by spastic quadriplegia. #e adult 
disabled child cannot walk or talk and requires assistance 
with all of his activities of daily living. #e parents’ divorce 
agreement awarded weekend visitation with the child to 
the father as “mandatory respite care” to spell the mother.

#e son was the bene!ciary of a (d)(4)(A) special needs 
trust funded with the sum of approximately $375,000. 
#e mother, as the Trustee, had authority to distribute 
funds from the trust to pay for respite care, but did not 
exercise that authority. Medicaid bene!ts were available to 
fund respite care; however, only two care companies were 
under contract with the state and neither company was 
providing the care.

#e father relocated to Tennessee. Weekend visits ceased. 
#e mother testi!ed that temporary stays in a skilled nurs-
ing home at a cost of $200 to $300 per day were the only 
viable option for respite care.

#e father petitioned to decrease child support, cit-
ing his son’s SSI award. #e mother petitioned to modify 
the father’s child support obligation. #e matters were 
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consolidated. #e trial court dismissed the father’s modi-
!cation action and entered judgment increasing the child 
support obligation to $3,000 monthly, and awarded attor-
ney’s fees and costs to the mother. #e attorney’s fee award 
was vacated on the father’s post judgment motion, which 
was denied in all other respects.

#e appellate court upholds the increased child sup-
port award based on the parties’ agreement that the father 
would provide “respite care.” #e court of appeals also 
concluded that neither the special needs trust nor the SSI 
bene!ts were available resources to reduce the father’s child 
support obligation. Presiding Judge #ompson and Judges 
Edwards, Hanson and Fridy concurred.

For the full text of this decision, go to: http://business.cch. 
com/elr/Wright_0421.pdf.

Intellectually Disabled Adult Has Functional 
Capacity to Choose Guardian
Matter of Joshua K, No., 2006-2388/D (Surrogate’s Court 
Westchester County, March 1, 2021).

#e court grants the petition to remove the petitioner’s 
mother as his guardian and appoints the New York ARC 
as the permanent guardian of the person and the estate, 
with the intent that NY ARC will facilitate the petitioner’s 
transition to independence.

#e intellectually disabled petitioner tested as having a 
mild intellectual disability. His mother had a history of 
drug addiction many years earlier and the petitioner spent 
time in a foster home.

Petitioner was residing in a group home by choice 
which was operated by the NY ARC. Petitioner expressed 
that he did not want his mother to serve as his guardian 
any more. Various representatives of social services agen-
cies testi!ed as to facts tending to show that the petitioner 
was dirty and hungry during periods when his mother was 
absent from the home due to surgery and other events. #e 
petitioner expressed that he was fearful that if his mother 
became his permanent guardian, and he moved to another 
state with her, that he would have no one else to turn to if 
she abandoned him again.

#e judge found that the petitioner had the func-
tional capacity to select his guardian. #e petitioner is 
not required to show extraordinary circumstances exist in 
order to rebut the presumption that his best interests are 
served by his mother continuing to serve as his guardian. 
#e petitioner’s goals for independence in the future are 
aligned with ARC’s mission to promote independence, 
self-determination and personal autonomy.

For the full text of this decision, go to: http://business.cch. 
com/elr/MatterofJoshuaJK(2021NYSlipOp21069)_0421.
pdf.

Atria Senior Living Subsidiary Must Make 
Reasonable Accommodations for Deaf Resident

Southwest Fair Housing Council v. WG Chandler Villas 
SH LLC, S No. CVI-19-00178-TUC-RM (D.Ariz. 
March 22, 2021). #e federal district court grants in 
part and denies in part the cross-motions for summary 
judgment motion regarding claims brought against an 
Arizona senior housing provider, a subsidiary of Atria 
Senior Living.

#is lawsuit arose from a test visit to defendant’s assisted 
living facility on behalf of a !ctional deaf grandfather. 
Frank allegedly used American Sign Language (ASL), took 
heart medicine one daily, and communicated with his 
niece mostly in writing.

#e tester met with the facility’s executive director for a 
tour. As to the accommodations which would be provided 
to her deaf grandfather, the executive director responded 
that the sta$ would likely use “pen and paper” because 
none had sign language abilities and that communications 
with her grandfather would be “… something that we’re 
going to have to !gure out together … ..”

Plainti$ brought claims under the Americans with 
Disabilities Act (ADA), Section 504 of the Rehabilitation 
Act, the Fair Housing Act and the Arizona Fair Housing 
Act.

#e district court concludes that the plainti$ cannot 
proceed with the Rehabilitation Act claim based on its fail-
ure to timely disclose its theory that the defendants received 
federal funding in the form of Veterans Bene!ts from its 
residents, because it did not plead or otherwise disclose 
this theory until after the close of discovery. Plainti$ did 
not timely amend its complaint.

#e district court denies the plainti$’s motion for sum-
mary judgment on its ADA claim alleging failure to fur-
nish an ASL interpreter. #e tester never requested an ASL 
interpreter, and stated that her primary mode of commu-
nicating with her deaf uncle was in writing. #e defen-
dant reasonably concluded that the deaf uncle was literate. 
#e assisted living facility provided its residents only with 
basic necessities including cleaning, transportation and 
medication management reminders. #e defendant did 
not provide complex medical services as to which written 
communication would be ine$ective.

#e court concludes that a "ashing doorbell is a rea-
sonable accommodation essential to the residents’ use and 
enjoyment of an assisted living facility, which provides 
safety checks to its senior residents. Equal access to this 

Continued on page 9
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PRACTICE TIPS

Working With Digital Assets
I don’t generally associate my aging clients with cryptocur-
rency. Truth be told, in my discussions with the county 
Medicaid o%ces, the phrase “digital assets” has never been 
mentioned. But in the words of Bob Dylan, the “… times 
they are a changing.”

#e reality is that digital asset issues are implicated in 
many ways every day, in our society. We have access to cel-
lular mobile phones, Net!x and Roku subscriptions, iPads, 
computers, social media accounts, Norton web security 
subscriptions and website platforms, and video-sharing 
social network services like Tik-Tok. We have online bank-
ing, debit and credit cards, VENMO and Paypal accounts. 
Medical and pharmacy records are now stored in electronic 
format, easily accessible through electronic delivery por-
tals. Baby boomers are becoming increasingly more accus-
tomed to digital access. Whether your employees are aware 
of it or not, digital assets-related issues proliferate in legal, 
medical and other professional practices, as well as busi-
nesses, and you and your legal team needs to be cognizant 
of the legal and practical implications whether your prac-
tice is a family law, elder or disability law, estate adminis-
tration or probate litigation, practice.

Social media posts and Tik-Tok video recordings have 
the potential for future relevance in unanticipated ways. 
#e real question is, will your client’s loved ones be able 
to access electronic data under the control of a third party 
custodian/social media service provider, such as Facebook, 
Instagram, or Snapchat, and how can you help your clients 
plan in light of this? Consider the plight of Safar Daftary’s 
mother, whose beautiful and beloved daughter died after 
falling from an apartment building. #e coroner sought 
to classify the death as suicide. Safar’s mother wanted to 
access her daughter’s Facebook posts to show that Safar’s 
state of mind moments prior to her death was in no way 
suicidal. Facebook refused to permit access to the dece-
dent’s account, citing privacy concerns, and moved to 
quash a subpoena !led in litigation. In re Facebook, [923 
F.Supp.2d 1204 (N.D.Cal. 2012)].

Social media posts may well be relevant in an action 
alleging undue in"uence, if extremely di%cult to obtain. 
Over time, digital asset issues will eventually crop up in 
estate planning and Medicaid planning and applications. If 
your client has an online business, how do you account for 
the business in your estate plan? If your client on Medicaid 
dies with an electronic bene!ts card, the card balance at 
the date of death is likely subject to Medicaid estate recov-
ery, and you need to know how to access the card bal-
ance in order to disclose that balance to the state Medicaid 
agency. What if your disabled client enrolls in the state’s 
ABLE plan online? How do you access the ABLE account 
records in the event of loss of competency or death? Are 
the existing digital asset provisions in your power of attor-
ney forms su%cient?

Digital assets issues are implicated in business succes-
sion planning, which dovetails nicely with an estate plan-
ning practice. A very simple example illustrates the point. 
If you were to acquire the law practice of a deceased attor-
ney, and as part of the practice, his or her GoDaddy web 
security subscription and WordPress blog platform, is the 
new !rm’s use of the predecessor’s GoDaddy subscription 
legal? All of this is governed by license terms. As such, 
there is a growing need for elder and disability law and 
estate planning attorneys to identify and become skilled in 
working with digital assets.

Fortunately, there is a very e%cient, approachable and 
helpful former Twitter employee turned digital estate plan-
ning attorney, Megan Yip, Esquire, the author of a helpful, 
plain English digital asset guide. She is probably one of the 
few attorneys who has cultivated an expertise in this cut-
ting edge !eld, as well an appreciation of the underlying 
technology. Her practice encompasses estate planning for 
families and business people and advising other attorneys 
in working with digital assets.

As Ms. Yip states on her website, digital assets are not a 
“legal side issue anymore…” and can present serious legal 
and practical considerations. #e terms of use of technol-
ogy (from cellular mobile telephones, iPads, computers, 
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service is necessary for an elderly, deaf resident to safely use 
and enjoy his dwelling.

#e court !nds a material issue as to whether the defen-
dant o$ered reasonable accommodations that would allow 

a deaf individual equal enjoyment of the safety check 
service.

For the full text of this decision, go to: http://business.cch. 
com/elr/SouthwestFairHousing_0421.pdf.

to the Cheetah online research platform) and the associ-
ated digital accounts are typically governed by a licensing 
agreement that is non-transferable and that is automati-
cally cancelled upon the death of the licensed user. #ese 
considerations should be taken into account in advising 
your clients as to whether their new or continued use of, or 
access to, a deceased loved one’s social media account, cell 
phone, computer or online banking password (even with 
advance written permission given by the decedent in his or 
her Will), is lawful. (Here’s a hint: it is probably not.)

If your client doesn’t check the relevant box on your ini-
tial questionnaire or bring up the question during your con-
sultations, how do you discern the existence of digital asset? 
Unless all of your clients are signing and submitting their 
own Medicaid applications, this information is critical! Ms. 
Yip screens suggest screening clients for small, recurrent pay-
ments or deposits and asking questions, which can reveal dig-
ital assets or income streams. (#ese may also be reportable 
on income tax returns). Such inquiries may turn up lucra-
tive side hustles of photography sales, blogs, and e-books 
and online stores. What information and instructions do 
you advise the client/testator to prepare for future use by the 
executor or administrator in administering digital assets?

I asked Megan Yip, Esquire how she values an e-com-
merce business (for example, an online store?) In response 
to my request, Attorney Yip generously shared the follow-
ing resources for valuing small internet businesses:

• https://magazine.wharton.upenn.edu/digital/a-guide-to- 
online-business-valuation/

• https://digitalexits.com/whats-your-online-business-worth/
• https://feinternational.com/blog/how-do-you-value-an- 

online-business/

• https://smallbusiness.chron.com/calculate-online-business-
value-22462.html

I also believe that it will be essential for your estate 
administration paralegal to identify all the critical compo-
nents of the e-commerce business. Can the paralegal value 
the business? Does your client have an understanding 
of what documentation the future executor will need to 
obtain control over the digital assets, and whether and how 
access and control can be transferred? Clearly, the same 
considerations would be relevant to a tax or accounting 
practice.

One of the key tasks in estate administration is wrap-
ping up the decedent’s assets, which can include an online 
business. Ms. Yip identi!es https://!ippa.com/ as a platform 
through which an online business can be sold.

As Ms. Yip notes, navigating the rules applicable to 
digital assets can be challenging and confusing. #e law 
varies from state to state, despite most states having opted 
into either the Uniform Fiduciary Access to Digital Assets 
Act (UFADAA) or the Fiduciary Access to Digital Assets 
Act, Revised. Additional layers of complexity result from 
the di$ering terms of each licensor’s agreements. #is 
means that there may be a di$erent process and di$er-
ent requirements for accessing digital assets or informa-
tion, depending on whether the electronic data is stored 
under the control of Apple, Google, Microsoft, GoDaddy, 
Facebook, or some other entity or service provider. In 
many cases, access will only be granted to the person or 
entity named in a probate court order, necessitating a 
conversation with your client regarding whether there is 
a need to probate the estate and whether probate will be 
cost-e$ective.

Continued from page 7


